Civil Disobedience:
When is a law just? 

"A just law is a man-made code that squares with the moral law or the law of God." (284) 

This is an appeal to what's known as Natural Law Theory.  This theory, product of the European Enlightenment, contends that regardless of societal context, we are all governed by laws that derive their authority from a greater authority.  

The idea of natural law was wed with the theory of Social Contract to form the foundation of modern western society.  Popularized by philosophers like John Locke, Thomas Jefferson and others, it proposes that each member of the society implicitly agrees to follow the rule of the majority.

Social Contract Theory 

"The principles of justice are those which free and rational men would agree to in an original position of equal liberty." (292) 

"principles of justice are understood as the outcome of a hypothetical agreement." (292) 

The (hypothetical) agreement is made between rational, largely self-interested contractors.

*************************** 

The 'Original Position' 

"the parties do not know their position in society, past, present, or future; nor do they know which institutions exists.  Again, they do not know their own place in the distribution of natural talents and abilities, whether they are intelligent or strong, man or woman, and so on." (292) 

They must choose from behind a 'veil of ignorance'.

The contradiction between the agreement to be part of a society and the individual’s right to determine right and wrong was first articulated by Henry David Thoreau in his essay Civil Disobedience.  Here is a quote from that essay:

"There will never be a free and enlightened State until the State comes to recognize the individual as a higher and independent power, from which all its own power and authority are derived, and treats him accordingly" 
Civil Disobedience comes when a significant minority in the society believes that the leaders of the society are acting outside the bounds of natural law and thereby nullifying the social contract.  There response is to defy the laws of the society in order to highlight the schism and bring about “true” justice.

Preconditions of Civil Disobedience:

Civil disobedience is by its nature an act responding to injustices internal to a given society, appealing to the public's conception of justice. 

Civil disobedience can be justified if the following three conditions are all met: 

1. If the injustice is substantial and clear, especially one that obstructs the path to removing other injustices (e.g., poll taxes and other burdens on the right to vote). This certainly includes serious infringements of the principle of liberty and blatant violations of the principle of fair equality of opportunity. 

2. If the normal appeals to the political majority have already been made in good faith and have failed. Civil disobedience is a last resort. 

3. If there are not too many other minority groups with similarly valid claims. The just constitution would be eroded if too many groups exercised the choice of civil disobedience. The resolution of this situation is a political alliance of these multiple minorities to form a working majority coalition. 

Martin Luther King Jr. (1929-1968) - A Natural Law Approach 

"when you have seen vicious mobs lynch your mothers and fathers at will and drown your sisters and brothers at whim; when you have seen hate-filled policemen curse, kick, brutalize and even kill your black brothers and sisters with impunity … There comes a time when the cup of endurance runs over, and men are no longer willing to be plunged into the abyss of despair. I hope, sirs, you can understand our legitimate and unavoidable impatience." (283-4) 

"… there are two types of laws: just and unjust. One has not only a legal but a moral responsibility to obey just laws. Conversely, one has a moral responsibility to disobey unjust laws. I would agree with St. Augustine that 'an unjust law is no law at all." (284)

How to Be Civilly Disobedient 

"In no way do I advocate evading or defying the law..." (285) 

"One who breaks an unjust law must do it openly, lovingly ... and with a willingness to accept the penalty" (285) 

"... an individual who breaks a law that conscience tells him is unjust, and willingly accepts the penalty by staying in jail to arouse the conscience of the community ... is in reality expressing the very highest respect for law." (285) 


Civil Disobedience Debate Question:


As you might have followed in the recent media, currently there are massive riots across Turkey, mostly in the cites of Istanbul and Ankara.  The riots began as a small protest over government plans to develop protected areas in Istanbul into shopping malls.  See an explanation below:

As Pepe Escobar writes at Asia Times:
The recent spark in Istanbul was provided by a small group of very young environmentalists organizing a peaceful sit-in, Occupy-style, in Taksim Square to protest the planned destruction of one of the city center’s few remaining public green spaces, Gezi park.

Gezi park’s destruction follows a globally tested neoliberalism racket; it will be replaced by a simulacrum – in this case a replica of the Ottoman Artillery Barracks – housing, what else, yet another shopping mall. It’s crucial to note that the mayor of Istanbul, also from the ruling Justice and Development Party (AKP), owns a retail chain that will make a killing out of the mall. And the man holding the contract for this “redevelopment” is no less than [Turkish Prime Minister Recep Tayyip Erdogan's] son-in-law.

The riots have expanded due to popular resistance against other government policies: “But the tinder lit quickly because Turks are sick of Erdogan’s nose-in-business government, which is attempting to ban alcohol, rail against tobacco and otherwise trash liberties in what has long been a very cosmopolitan, largely secular society.”

Question: Are the actions of the protestors justified, even though they are indirect violation of the current laws of Turkey?

Team A’s position:

You will debate in favor of this protest as a legitimate form of civil disobedience.  The Turkish government is violating the rights of its people and they are morally obligated to protest.

Team B’s position:

A majority of the citizens of Turkey voted the current administration into power and therefore are bound to follow the laws that are passed.  They have the opportunity in the next election to change governments but until then they should disperse and accept what the Erdogan administration does.
